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In the Court of Appeals of the District of Columbia 


No. 2456. 

William P. Richards et al, Appellants, 

vs. 

William F. Geiger et al. 


1 In the name of God, Amen. I, Anna B. Geiger, of the 
City of W ashington, District of Columbia, being of sound 

and disposing mind, do hereby make, publish and declare this as 
and for my last will and testament, hereby revoking and canceling 
any and all former wills by me executed. 

Item One. I give and bequeath my gold watch to my grand¬ 
daughter, Anna B. Gaskins. 

Item Two. All the rest and residue of my jewelry, I give and 
bequeath to he equally divided between my four children. 

Item Three. I direct that any business that I may be carrying 
on at the time of my death shall be continued for a reasonable time 
by mv executors and then sold as soon as feasible, but no later 
than one year and the proceeds applied, 

First: To the payment of such debts as I may have contracted on 
account thereof, and, 

Second, To the liquidation of any incumbrances upon my real 
estate. 

Item Four. I give and devise all my real estate to my children, 
Agnes M. Boiseau, Cora F. Gaskins, William F. Geiger and Dora 
E. Geiger in equal shares in fee. Should any of my children have 
predeceased me, I give and devise the share of the child or children 
so dying to their children should they leave any surviving. If such 
deceased child or children leave no children or descendants of 
children surviving them, then I give and devise such share to my 
surviving children. 

Item Five. I give and devise all the rest and residue of my 
estate to he equally divided among my children. 

[On left margin:! Anna B. Geiger. 

2 Item Six. I nominate and appoint my son, William F. 
Geiger, and my son-in-law, Eugene Boiseau, to be the 

executors of this mv last 

(i) 

will and testament, and having full faith and confidence in them, 
request that they be not required to give any official bond as such. 

1—2456a,. 
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Item Seven. I intend that this will shall operate upon and affect 
all estate of which I shall die seized and possessed. 

In witness whereof on this Twelfth (12) day of June. A. I). 
1908, I have hereunto set my hand and seal, at the Citv of Wash- 
ington, District of Columbia. 

ANNA B. GEIGER. [skal.J 

Signed, sealed, published and declared by the above named tes¬ 
tatrix, Anna 1>. Geiger, as and for her last will and testament, in 
the presence of the undersigned, who have, at her request, in her 
presence and in the presence of each other subscribed our names 
as witnesses hereto, at the City of Washington, I>. C., this Twelfth 
(12) dav of June, A. D. 1908. 

LEON TOBRINER. 

BYRON U. GRAHAM. 


(Endorsement: Will of Anna B. Geiger, deceased. 
Probate Mar. 8, 1912. Filed Feb. 28, 1912. James 
ister of Wills, 1). C. Clerk of Probate Court) 


Admitted to 
Tanner, Reg- 
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Form No. 1. 


Supreme Court of the District of Columbia. Holding Probate Court. 
District of Cou mbia, To wit: 

On this twenty-eighth day of February, A. D. 1912, personally 
appeared Byron 1. Graham who on oath says that he does not know 
of any will or codicil of Anna B. Geiger late of said District, de¬ 
ceased. other than the instrument of writing hereto annexed dated 
June 12. 1998; that he received the same from William F. (leiger 
and Eugene Boiseau. executors, who received same from deceased 
and that said Anna B. Geiger died on or about the 24th dav of 
February, 1912. 

BYRON U. GRAHAM. 


Sworn to and subscribed before me on the dav aforesaid. 

WM. C. TAYLOR. 

Deputy Register of II ///.s* for the District 
of Columbia , Clerk of the Probate Coart. 

4 Form No. 2. 

In the Supreme Court of the District of Columbia, Holding Probate 

Court. 

District of Cou mbia, To mt: 

On this eighth day of March, A. D. 1912 personally appeared 
Leon Tohriner and Byron V. Graham, who on oaih say that 
they are the subscribing witnesses to the foregoing last will and 
testament of Anna B. Geiger deceased, late of the District of Co¬ 
lumbia, that the Testatrix therein named signed said will in their 
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presence; that said Testatrix published, pronounced and declared 
the same to be her last will and testament; that at the time of so 
doing said Testatrix was, to the best of affiants’ apprehension, of 
sound and disposing mind, and capable of executing a valid deed 
or contract; and that affiants’ names as witnesses to the aforesaid 
will were signed in the presence and at the request of Testatrix and 
in the presence of each other. 

LEON TOBRINER. 
BYRON U. GRAHAM. 

Sworn to and subscril>ed before me on the day aforesaid. 

M. J. GRIFFITH, 

Deputy Register of Wills for the District of 

Columbia, Clerk of the Probate Court. 


In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 


Admin., No. 18823. 

In re Anna B. Geiger, Deceased. 

To the Supreme Court of the District of Columbia, holding a 

Probate Court: 

The petition of William F. Geiger and Eugene Boiseau respect¬ 
fully represents: 

1. That they are the duly appointed and qualified executors under 
the last will and testament of said deceased. 

2. That among the assets of said deceased is a going retail liquor 
business conducted bv her at the time of her death, in premises 102 
Indiana Avenue, Northwest, in the City of Washington, I). C., of 
the value of about *$5,000.00. 

3. The said business by reason of the franchise attached thereto 
as well as the good will thereof is a large and valuable asset of the 
said estate and was always a profitable venture. Petitioners are 
desirous to sell and dispose of such business, but owing to the fact 
that there is now pending in the Congress of the United States 
legislation which may seriously affect the liquor traffic in the 
District of Columbia and which makes it uncertain what license tax 
and other restrictions and qualifications may he imposed upon the 

retail liquor dealers in said District, it is utterly impossible 
6 at this time to sell and dispose of such business to any pur¬ 
chaser whatsoever or at any price whatsoever, and that to 
make a sale of the said business at a fair price it is necessary to 
maintain and keep the same as a going concern. 

4. That the heirs at law, distributees and legatees under the last- 
will and testament of the said Anna B. Geiger are desirous that 
such business should he continued so that the assets should not he 
lost to the said estate, as is evidenced by their signatures to this 
petition. 
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Wherefore, i>etitioners pray: 

1. That they he authorized to continue the said business as a 
going concern until they may l>e able to sell and dispose of the 
same. 

g. And for such other and further relief in the premises as the 
nature of the case mav require. 

WM. F. GEIGER. 

EUGENE BOISEAU. 

LEON TOBRINER, 

At tonic;/ for Pctn’rs. 

We, William F. Geiger and Eugene Boiseau on our oaths do de¬ 
mise and say that we have read the foregoing petition by us sub¬ 
scribed and know the contents thereof; that the statements therein 
made as of personal knowledge are true and those made upon 
information and belief, we believe to be true. 

WM. F. GEIGER. 

EUGENE BOISEAU. 


Subscribed and sworn to before me this 7th dav of Mav, 
A. T). 1912. 

| notarial seal.] JOHN U. GARDINER, 

Notnr;/ Public, D. C. 


We. the undersigned, only heirs at law. distributees and legatees 
under the last will and testament of said Anna B. Geiger, do hereby 
confirm the foregoing petition and request the Court to grant the 
relief prayed for therein. 

AGNES M. BOISEAU. 

DORA E. GETGER. 

CORA F. GASKINS. 


(Endorsement: Petition of William F. Geiger and Eugene 
Boiseau for authority to continue business. Filed May 9. 1912. 
James Tanner. Register of Wills. D. C. Clerk of Probate Court. 
I>eon Tobriner. Att’v Pet'n’rs.) 


8 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Admin., No. 18823. 

In re Anna B. Geiger, Deceased. 

Upon consideration of the petition of William F. Geiger and 
Eugene Boiseau, executors under the last will and testament of said 
deceased, filed herein, it is. by the Court, this 9th day of May, 
A. D. 1912, ordered, that the said William F. Geiger and Eugene 
Boiseau, executors, as aforesaid, be and they are hereby authorized 
and directed to continue the retail liquor business of said deceased 
in premises 102 Indiana Avenue, Northwest, Washington, D. C., 
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until they are able to make a pale thereof or until the further order 
of the Court. 

WRIGHT, Justice. 

(Endorsement: Order authorizing executors to continue business. 
Filed May 9, 191*2. James Tanner, Register of Wills, I). C., Clerk 
of Probate Court.) 


9 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Administration, No. 18823. 

In re Anna B. Geiger, Deceased. 

Your ]>etitioners, William P. Richards, Matthew Trimble, Samuel 
T. Kalbfus and Alexander McKenzie, who file this petition by per¬ 
mission of Court, respectfully state as follows: 

1. That petitioners constitute the Excise Board of the District of 
Columbia which said Excise Board is vested by law with exclusive 
direction in the matter of granting licenses to conduct barrooms in 
the District of Columbia, and petitioners file this petition in their 
said official capacity. 

2. That heretofore one Anna B. Geiger, conducted a duly licensed 
barroom at premises No. 102 Indiana Avenue, Northwest, Washing¬ 
ton, D. C.. and on, to wit, the twenty-fourth day of February, 1912, 
said Anna B. Geiger died, leaving a will, which has been duly ad¬ 
mitted to probate in the District of Columbia, wherein she named 
as executors William F. Geiger and Eugene Boiseau. 

3. That after the death of said Anna B. Geiger said William F. 
Geiger made application to the Excise Board of the District of Co¬ 
lumbia for a transfer to him of the license formerlv issued to said 
decedent, but said applicant failed to secure the consent to such 
transfer of a majority of property owners, as required by law, for 
which reason said application was rejected. 

4. That thereafter, on May 9, 1912, the executors of the estate of 

said decedent procured an order of this Honorable Court 

10 by the terms of which they were authorized and directed to 
continue'the retail liquor business of said deceased in prem¬ 
ises No. 102 Indiana Avenue, Northwest, Washington, D. C., until 

tliev should be able to make a sale thereof, or until further order of 

«/ ' 

the Court. 

5. Petitioners respectfully submit that above order was improvi- 
dently passed and should be vacated, as said executors, under color 
of authority of said order, are now conducting an unlicensed bar¬ 
room, and petitioners, as the Excise Board aforesaid, are vested by 
law with exclusive power in the matter of barroom licenses, which 
power cannot be exercised by this Honorable Court. 

„ Wherefore, the premises considered, petitioners pray: 
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That this Honorable Court pass an order vacating said order of 
May 0, 1012. and petitioners may intervene herein and have a rule 
to show cause. 

II. 

That |>etitioners may have such other and further relief as to 
the Court mav seem proper. 

\YM. P. RICHARDS. 
MATTHEW TRIMBLE. 
SAMUEL T. KALB ECS. 
ALEXANDER M< KEN/IE. 

E. II. THOMAS, 

P. II. MARSHALL, 

Att'ff* for Petitioners. 


District of Columbia, ss: 

William P. Richards. Matthew Trimble. Samuel T. Kalhfus and 
Alexander McKenzie, being first duly sworn according to law, 
depose and say that they constitute the Excise Board of the 
11 District of Columbia; that they have read the foregoing |»e- 
tition by them subscrib'd and know the contents thereof; 
that the matters and things stated therein as of their own knowledge 
are true and those stated on information and belief they believe to 
be true. 

WM. P. RICHARDS. 
MATTHEW TRIMBLE. 
SAMUEL T. KALBFUS. 
ALEXANDER McKENZIE. 

Subscribed and sworn to before me this 9th day of July. 11)12. 

| NOTARIAL SEAL. | CAUL A. MARES. 

Notary PahHc, 1). ('. 

(Endorsement: Petition of Excise Board. D. C. to vacate order 
directing continuance of retail liquor business. Let this petition 
be filed. Tims. II. Anderson. Justice. Filed Jul- 11, 1012. James 
Tanner. Register of Will-. D. C. Clerk of Probate Court. Edward 
II. Thomas. P. II. Marshall. Attorneys for Petitioners.) 


12 In the Supreme Court of the District of Columbia. Holding 

a Probate Court. 

Administration. Xo. 18823. 

In re Anna B. Geiger, Deceased. 

Upon consideration of the petition filed herein by the Excise 
Board of the District of Columbia, it is ordered, by the Court, this 
11th day of July, 1912, that William F. Geiger and Eugene Boiseau, 
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Executors herein, show cause, if any they have, on the 19th day of 
July, 191*2, at 10 o’clock A. M., why the Court should not vacate its 
order passed herein May 9, 1912, as prayed in said petition. Pro¬ 
vided, that a copy of this rule and of said petition he served upon 
said Executors at least two clear days before the return day hereof. 

THOS. 11. ANDERSON, Justice. 

(Endorsement: Rule to show cause. Filed Jul- 11, 1912. Janies 
Tanner, Register of W ills, D. C., Clerk of Probate Court.) 


Id In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 


Admin., No. 18823. 

In re Anna B. Oeiger, Deceased. 


Answer of William F. Oeiger and Eugene liaise an, Executors of the 
Estate of said Deceased, to the Petition of William P. Richards , 
et a!., Filed Herein, and the Rale Issues Thereon the 11 tli Day 
of July, A. D. 1912, why the Court Should not I ’acute Its Order 
Passed Herein May 9, 1912. 


Those respondents hv protestation not confessing or admitting as 
true any or all of the various matters and things in said petition set 
forth, as the same are therein averred, for answer to so much thereof 
as they are advised it is necessary and material for them to answer, 
make answer and sav: 

4/ • 

1. Answering the allegations in paragraph one, they admit that 
the petitioners constitute the Excise Board of the District of Co¬ 
lumbia. 

2. Answering paragraph two, they admit that their testatrix, 
Anna B. (Jeiger, at the time of her death, conducted a duly licensed 
bar-room at premises 102 Indiana Avenue, Northwest, in said Dis¬ 
trict; that she died on or about the 24th day of February, 1912, 
leaving a last will and testament which was duly admitted to 
probate and record in this Honorable Court, and that these re¬ 
spondents are named as executors of the estate of said deceased 
therein. They aver that they have duly qualified as such executors. 

In and by the said last will and testament, in item three 
14 thereof, tlie said testatrix provided as follows: 

“I direct that any business that 1 may he carrying on at 
the time of my death shall he continued for a reasonable time by 
my executors and then sold as soon as leasable, but no later than 
one year, and the proceeds applied, first, to the payment of such 
debts as I may have contracted on account thereof, and second, to 
the liquidation of any incumbrances upon mv real estate.” 

These respondents aver that at the time of the death of the said 
testatrix the said bar-room was a successful going concern, having 
been conducted by the said deceased for many years at large profit 
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ami at the time of said death lierause of the large patronage and 
good will thereof was of the value of at leitst five thousand dollars. 

3. Answering the allegations contained in paragraph three, these 
respondents say that after continued negotiations on or about the 
first day of April. 191*2, with the consent and acquiescence of the 
legatees and distributees of the estate of said deceased, they entered 
into an arrangement for the sale of the said bar-room business to 
your respondent. William F. (ieiger, and thereupon the said 
William F. (ieiger made application to the Excise Board of the Dis¬ 
trict of Columbia for a transfer to him of the license formerly issued 


to the said decedent, but it ap]>earing that the applicant could not 
secure the consent to such transfer of a majority of the property 
owners as required by law the consent of the Excise Board, as these 
respondents are informed and l>elieve. to such transfer was refused, 
and thereupon, so that such asset and business should l>e conserved 
and its value not lost to said estate, these respondents filed their 
petition in this Honorable Court, praying for authority to continue 
said business until they should be able to sell and <lis|M>se of the 
same to some other purchaser who might be able to obtain the 
requisite consents. 

lo Your respondents aver and say that for the purpose of 

maintaining the value and saleability of said business it was 
necessary that it should be maintained and kept as a going concern: 
that the facts set forth in their said petition were and are true, and 
that by reason of tlie legislation proposed by the ‘‘.Jones-Works Bill" 
passed by the Senate of the United States and now pending in the 
House of Representatives, it became and has become utterly im¬ 
possible to make any sale of the said business and will l>e impossible 
to do so until tlie termination of the present session of Congress 
or some disposition of such legislation; that prospective purchasers, 
by reason of the uncertainty created as to the amount of license 
tax and the restrictions thrown around the issuance of licenses for 
bar-rooms by such proposed legislation, are not inclined to make 
and will not make any otters whatsoever to purchase the said busi¬ 
ness. and it was only by reason of tbe fact that these respondents 
were desirous of conserving, as hereinbefore set forth, one of the 
large assets of the estate of their said testatrix, and upon which they 
depended for the realization of a fair price for the purpose of liqui¬ 
dating the indebtedness of tbe estate of said deceased, that the peti¬ 
tion for the continuance of the said business was filed bv vour re- 
spondents. Your respondents further say that orders of a similar 
character have l*een passed by this Honorable Court in a large 
number of cases, some ten (10) in number, under which orders the 
said Excise Board jiermitted the administrator or executor, as the 
case was, to conduct the business of their said intestate or testator, 
and in some cases the business was conducted for two years until 
good purchasers for such establishments could l»e found. 

Vour respondent.* further aver and say that they are conducting 
the business of the said deceased in a lawful and proper manner and 
in all respects conforming to the liquor laws in force in this 
lfi District; and they deny that under the circumstances the 
said order was improvidently passed and should be vacated. 
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And these respondents further say that they are advised by coun¬ 
sel that the said petitioners, the Excise Board of the District of Co¬ 
lumbia, have not in and by their said petition made or stated such 
a case as entitles them to the relief sought in said petition or to any 
relief whatsoever, and they pray the same benefit of this objection 
as though they had demurred to the said petition because thereof. 

And now having fully answered they pray to be hence dismissed. 

WM. F. GEIGER. 
EUGENE BOISEAU. 

LEON TOBR1NER, 

Attorney for Respondents. 

We, William F. Geiger and Eugene Boiseau on our oaths do de¬ 
pose and sav that we have read the foregoing answer by us sub¬ 
scribed and know the contents thereof; that the statements therein 
made as of personal knowledge are true, and those made upon in¬ 
formation and l>elief, we l>elieve to be true. 

WM. F. GEIGER. 
EUGENE BOISEAU. 

Subscribed and sworn to before me this 25th day of July, A. D. 
1912. 

[notarial seal.J JOHN U. GARDINER, 

Notary Public, D. C. 

(Endorsement: Answer of William F. Geiger and Eugene Boi¬ 
seau, Executors, to* the petition of Wm. P. Richards, et al., filed 
July lltli. etc. Leon Tobriner, Att’y, Respondents. Filed July 
2(3, 1912. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 

17 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Administration, No. 18823. 

In re Anna B. Geiger, Deceased. 

This cause coming on to be heard upbn the petition of William 
P. Richards, et al., filed herein July lltli, A. D. 1912, the rule 
i.^ued thereon and the answer of William F. Geiger and Eugene 
Boiseau, Executors, thereto, it is by the Court this 26th day of July, 
A. D. 1912, ordered that the said rule to show cause be and the same 
is discharged and the prayers of said petition refused. And from 
this order the petitioners note an appeal in oi>en Court to the Court 
of Appeals. 

Bv the Court: 

WRIGHT, Justice. 

(Endorsement: Order discharging rule & refusing petition of Ex¬ 
cise Board. Filed Jul- 26, 1912. James Tanner, Register of Wills, 
D. C., Clerk of Probate’Court.) 

2—2456a 
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18 Supreme Court of the District of Columbia, Holding Probate 

Court. 

No. 18823, Administration. 

In re Estate of Anna B. Geiger, Deceased. 

Cpon application of the Excise Board of the District of Columbia 
to extend the time for tiling the transcript of record on appeal noted 
by said Excise Board from the order dismissing the intervening 
petition of said Board and discharging the rule to show cause issued 
thereon, and the Court being of opinion that sufficient cause has 
been shown to warrant such extension, it is, by the Court, this 15th 
day of August, 1912, Ordered, that the time for filing said tran¬ 
script of record on appeal be and hereby is extended to and in¬ 
cluding September 15, 1912. 

JOB BARNARD, Justice. 

(Endorsement: Order extending time to file transcript of record 
oil ap]>eal of Excise Board, D. C. Filed Aug. 15, 1912. James 
fanner. Register of W ills. D. C., Clerk of Probate Court). 

19 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 


Administration. No. 18823. 

In re Anna B. Geiger, Deceased. 

The Clerk will please include the following in the transcript of 
record on apjieal in the above entitled cause: 

1. Petition of Executors to continue business of decedent. 

2. Order thereon of May 9, 1911. 

3. Intervening j»etition of Excise Board of the District of Co¬ 
lumbia. 

4. Rule to show cause issued on said intervening petition. 

5. Answer of executors to said intervening petition and rule to 
show cause. 

(>. Order discharging said rule to show cause and dismissing said 
intervening petition. 

7. Order extending time to file transcript of record on appeal. 

8. This designation. 

9. The last will and testament of said Anna B. Geiger.* 

E. H. THOMAS, 

P. H. MARSHALL, 

Attorneys for Excise Board , D. C. 

Aug. 19, 1912. 

Sendee copv acknowledged. 

LEON TOBRTNER. 


(♦Added by request of Executors’ AttV, filed herein Aug. 26, 
1912. H. J. B.) 
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(Endorsement: Designation of transcript of Record on appeal 
of Excise Board, 1). 0. Clerk please file, E. H. Thomas, P. II. 
Marshall, Att’vs for Excise Board, D. C. Filed Aug. 19, 1912. 
Janies Tanner, Register of Wills, 1). C., Clerk of Probate Court.) 

20 Form No. 94. 

Supreme Court of the District of Columbia, Holding a Probate Court. 

District of Columbia, To wit: 

I, James Tanner, Register of Wills for the District of Columbia, 
Clerk of the Probate Court, do hereby certify the foregoing pages, 
numbered from 1 to 19, inclusive, to be true copies of the originals 
of certain papers on tile in the office of the Register of Wills, Clerk 
of the Probate Court, in case No. 18,82d estate of Anna B. Geiger, 
deceased, wherein the Excise Board of the District of Columbia is 
appellant, and William F. Geiger and Eugene Boiseau, Executors, 
are appellees, the same constituting a fvdl, true, and correct tran¬ 
script of record of proceedings had in said cause according to the 
Designation of counsel filed therein and made a part hereof. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of the said Probate Court, this 28th day of August, A. I). 
1912. 

| Seal Supreme Court of the District of Columbia, Probate 

Jurisdiction.] 

JAMES TANNER, 

Register of Wills for the District of Columbia, 

Clerk of the Probate Court. 

Endorsed on cover: District of Columbia Supreme Court. No. 
24:>(>. William P. Richards et al., appellants, vs. William F. Geiger 
et al. Court of Appeals, District of Columbia. Filed Aug. 29, 
1912. Henry W. Hodges, clerk. 










ADDITION TO RECORD PER STIPULATION OF COUNSEL. 


Court of Appeals, Districtol'Columbia 

OCTOBER TERM, 1912. 

No. 2456. 


WILLIAM P. RICHARDS, MATTHEW TREMBLE, SAMUEL T. 
KALBEUS, AND ALEXANDER McKENZIE, CONSTITUT¬ 
ING THE EXCISE BOARD OF THE DISTRICT OF COLUM¬ 
BIA, APPELLANTS, 

VS. 


WILLIAM F. GEIGER AND EUGENE BOISSEU, EXECUTORS. 


FILED SEPTEMBER 10, 1012. 


In the Court of Appeals of the District of Columbia, October Term, 

1912. 

No. 2456. 

William P. Richards et al., Constituting the Excise Board of the 

District of Columbia, Appellants, 

y. 

William F. Geiger et al., Executors, Appellees. 
Stipulation of Counsel. 

It is hereby stipulated and agreed by and between counsel for the 
respective parties to this cause that the assignment of error heretofore 
filed by counsel for appellants in the Supreme Court of the District 
of Columbia, holding a Probate Court, and inadvertently omitted 
from the designation of transcript of record on appeal herein, shall 
be certified bv the Clerk 6f the Probate Court and filed herein and 
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become and Ik 1 considered as pan of the Transcript of Record on 
appeal in this cause. 

E. II. THOMAS, 

P. II. MARSHALL, 
Attorneys for Appellants. 
LEON TOBRINER, 

A ttorney for Appellees. 

| Endorsed: | In tlie Court of Appeals of the District of Columbia. 
No. 24o(>. William P. Richards, etal., constituting the Excise Board 
of the District of Columbia, Ap|>ellants, vs. William F. Geiger, et al. 
Stipulation of Counsel as to inclusion of assignment of error in tran¬ 
script of record on appeal. Clerk please file. E. II. Thomas, P. II. 
Marshall. Att'vs for Appellants. 


In the Supreme Court of the District of Columbia, Holding a Probate 

Court. 

Administration. No. 18823. 

In re Anna B. Geiger, Deceased. 

Assignment of Error. 

The Justice holding Probate Court erred: 

1. In dismissing the intervening petition of the Excise Board of 
the District of Columbia, and in discharging the rule to show cause 
issued upon said petition. 

2. In refusing to vacate the order passed herein authorizing and 
directing the executors to continue the retail liquor business of their 
testatrix until able to make sale thereof, or until further order of the 
Court. 

3. In authorizing and directing by the terms of said order the con¬ 
duct of an unlicensed barroom. 

4. In granting color of authority to conduct a barroom to persons 
not licensed therefor bv said Excise Board. 

E. II. THOMAS, 

P. IT. MARSHALL, 
Attorneys for Excise Board . /). C. 

(Endorsement: Assignment of Error on Appeal of Excise Board 
D. C. Filed Aug. 10. 1012. James Tanner. Register of Wills, D. C. 
Clerk of Probate Court.) 

Supreme Court of the District of Columbia, Holding a Probate Court. 
District of Columbia, To wit: 

T. James Tanner. Register of M ills for the District of Columbia. 
Clerk of the Probate Court. Do Hereby Certify the foregoing pages, 
to be a true copy of the original of a certain paper on file in the office 
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of the Register of Wills, Clerk of the Probate Court, in case No. 
18,8*23 estate of Anna B. Geiger deceased, the same constituting a 
portion of tlie true and correct transcript of record of proceedings 
had in said cause. 


tl 


In Testimony Whereof. I hereunto subscribe niv name and affix 

•/ / «, 

le seal of the said Probate Court, this 10th day of September, A. D. 


1912. 


[Seal Supreme Court of the District of Columbia, Probate 

Jurisdiction.] 


JAMES TANNER, 

Register of Wills for the District of Columbia, 

Clerk of the Probate Court. 


[Endorsed:] No. 24o0. 
William F. Geiger et al. 


William P. Richards et ah, Appellants, vs. 
Addition to Record per Stipulation of 


Counsel. Court of Appeals, District of Columbia. Filed Sep. 10, 
1912. Henry W. Hodges, Clerk. 


« 






OCTOBER TERM, 1912. 


No. 2456. 


No. 10. SPECIAL CALENDAR. 


\\ 11.1 JAM r. 1! ICIIA l!I>S. MATTHEW TRIMBLE, 
S AMI El. T. KALI’EES. and ALEXANDER McKEN- 
XI L. CnNsTlTl TIM. THE E\( 1SK BOARD OF TIIE DISTRICT 
< >F ( \ >1.: M IIIA . A 1‘FELLANTS. 


WILLIAM 


V8. 

DEICER and EUGENE 

K\ E< I TORS. APPELLEES. 


BOISSEAU, 


BRIEF FOR APPELLANTS. 


EDWARD IL TIIOMAS. 

( oepoeatto)) Connsel; 

P. IL MARSHALL. 

Assistant t'm nomtion Counsel, 

t 

A ttorm i/s foe .1 p pell ants. 


Judd & Detweit.er (Lnc.). 1'uinters. Washington, D. (J. 






jjoud of Ippeala, mind of ^olumbia. 


OCTOBER TERM, 1912. 


No. 2456. 


No. 10, SPECIAL CALENDAR. 


WILLIAM P. RICHARDS, MATTHEW TRIMBLE, 
SAMUEL T. KALBFUS, and ALEXANDER McKEN- 
Z1E, Constituting the Excise Board of the District 
of Columbia, Appellants, 


V8. 

WILLIAM F. GEIGER and EUGENE BOISSEAU, 

Executors, Appellees. 


BRIEF FOR APPELLANTS. 


Statement of the Case. 

Anna B. Geiger was granted a license by the Excise Board 
of the District of Columbia to conduct a barroom at prem¬ 
ises No. 102 Indiana avenue northwest, Washington, D. C. 
February 24, 1912, said Anna B. Geiger died. The license 
issued to her will not expire until November, 1912 (R., 5). 

She left a will, which provided in item three that any 
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business which she might he carrying on at the time of her 
death should he continued for a reasonable time by her 
executors and then sold as soon as feasible, but not later than 
one year after her death, the proceeds from said sale to be 
applied as in said will directed. Said will further provided 
that William F. Geiger and Eugene Boisseau, appellees 
herein, should be the executors of said testatrix ( R., 1 ). 

After her death appellee William F. Geiger made appli¬ 
cation to the Excise Board of the District of Columbia for 
a transfer to him of the license formerly issued to said 
Anna B. Geiger, hut failed to secure the consent to such 
transfer of a majority of the property owners, as required 
by law, for which reason his application was rejected (R., 
5). 

Thereafter, on May 9, 1912, said William F. Geiger and 
Eugene Boisseau, as executors, tiled a petition in the Su¬ 
preme Court of the District of Columbia, holding a probate 
court, in the administration proceeding upon the estate of 
said Anna B. Geiger, in which petition they alleged that 
among the assets of the estate of said decedent was a going 
retail liquor business conducted by her at the time of her 
death, located in the above-mentioned premises, which busi¬ 
ness was of the value of about five thousand dollars ($5,000) ; 
that said business constituted a large and valuable asset of 
said estate; that the petitioners desired to sell the same, but 
by reason of certain pending legislation affecting the liquor 
traffic in this District it was impossible to make a sale at that 
time, and that in order to sell said business at a fair price 
it was necessary to maintain the same as a going concern, 
and that the heirs-at-law, distributees, and legatees under the 
will of said Anna B. Geiger desired that the business he con¬ 
tinued in order to prevent the loss which would result from 
the immediate sale thereof (R., 3). 

Thereupon the justice holding probate court pa^ed an 
order authorizing and directing appellees, as such executors, 
to continue the retail liquor business of said decedent in 
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the above-mentioned premises until they were able to make 
sale thereof, or until further order of the court (R., 4 and 

5) - 

On July 11, 1912, appellants tiled an intervening petition 
in said administration proceeding, in which they recited the 
facts hereinbefore set forth, and sought to have the court 
vacate its order to continue said business, asserting that said 
order was improvidently passed, because petitioners, as the 
Excise Board of the District of Columbia, were vested by law 
with exclusive power in the matter of barroom licenses, 
which power could not be exercised by the probate court, 
and that appellees, as executors, were conducting an un¬ 
licensed barroom under color of authoritv of said order of 

%} 

court (R., 5). 

A rule to show cause was issued upon said petition, to which 
appellees made return, admitting the facts as above recited, 
stating that they were conducting the business of said Anna 
B. Geiger in a lawful and proper manner, and that under 
the circumstances said order of court should not he vacated 
(R., 7, S, and 9). The matter came on for hearing, and the 
court refused to vacate the aforesaid order, and made an 
order discharging the rule to show cause and refusing the 
prayers of appellants 1 petition. From this order an appeal 
was noted in open court (R., 9). 


Errors Relied Upon by Appellants. 

The justice holding probate court erred: 

1. In dismissing the intervening petition of the Excise 
Board of the District of Columbia and in discharging the 
rule to show cause issued upon said petition. 

2. In refusing to vacate the order passed herein authoriz¬ 
ing and directing the executors to continue the retail liquor 
business of their testatrix until able to make side thereof, 
or until further order of the court. 
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3. In authorizing and directing by the terms of said order 
the conduct of an unlicensed barroom. 

4. In granting color of authority to conduct a barroom 
to persons not licensed therefor by said Excise Board. 


Points of Law to be Discussed. 

The legal propositions involved in this appeal, and in the 
errors relied upon by appellants, are: 

1. That the excise law of the District of Columbia vests 

in the Excise Board of said District exclusive authority and 

•/ 

discretion in the matter of the granting or refusal of bar¬ 
room licenses. 

2. That a license to conduct a barroom is not property, 
but a mere personal privilege, which can be exercised only 
by the licensee, and that upon the death of the licensee 
neither the license nor any rights thereunder pass to the 
) >ers< >nal represen tat ives. 

3. That upon the death of a person holding a barroom 
license all rights and privileges conferred by said'license are 
at an end, and no person can l>e authorized to carry on the 
business under said license bv a court, or in anv manner 
save as provided in the excise law, and with the consent and 
approval of the Excise Board. 
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ARGUMENT. 

Upon the first proposition, namely, that under the laws 
of this District the Excise Board has exclusive jurisdiction 
in the matter of barroom licenses, the act of March 3, 1893 
(27 Stats., 563), entitled “An act regulating the sale of in¬ 
toxicating liquors in the District of Columbia,” by section 
2, constituted the Excise Board of the District of Columbia, 
which at first consisted of the Commissioners of the District 
of Columbia, but as amended by the act of Congress ap¬ 
proved August 14, 1894 (28 Stats., 285), is now composed 
of the Board of Assistant Assessors of said District. The 
first mentioned act provided, in section 2, that it should be 
the duty of the Excise Board— 

V 

“to take up and consider all applications for license 
to sell intoxicating liquors and take action upon said 
applications, and the action of said board shall be 
final and conclusive and only on the granting by 
mid hoard of a license to an applicant to sell intoxi¬ 
cating liquors shall the Assessor issue a license to 
snch applicant.” 

Section 7 of this act provides that— 

“no license can be transferred by the licensee to any 
other person except with the written consent of the 
Excise Board upon application thereto in writing, and 
then only on the proposed transferee’s obtaining the 
consent of a majority of the real-estate owners and 
resident housekeepers as provided in section 5 of this 
act.” 

In Washington vs. Johnson, 12 Appeals, D. C., 545, this 
court held that the duty of the Excise Board is discretionary 
and quasi-judicial, and that the act imposes upon the board 
the duty of investigation, and its performance of that duty 
is not subject to review and revision by the court except for 
abuse or excess or for mistake of the law. 
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It is plain that Congress intended to vest exclusive author¬ 
ity with reference to barroom licenses in the Excise Hoard, 
and that any attempt by a court to confer authority upon 
an individual to conduct a barroom, without said individual 
having complied with the law regulating the obtaining of a 
license for such purpose, and without having obtained a 
license from the Excise Board, is a usurpation of authority. 

2. That a saloon license is not property, but a mere per¬ 
sonal privilege, which does not pass to the personal repre¬ 
sentatives upon the death of the licensee, is established by a 
uniform line of decisions, and there appear to l>e no respect¬ 
able authorities opposed to this contention. 

The Supreme Court of the United States, in the case of 
Mugler rs. Kansas, 123 V. S., 622, at page (>(>2. determined 
that the prohibition of the side of intoxicating drinks was 
not iin interference or impairment of any one’s constitu¬ 
tional rights of liberty or property. 

Sprayberry rs. Atlanta. 87 C»a.. 120: A license to sell 
liquor is a mere privilege to carry on the business subject 
to the will of the grantor, and not a contract, and is not 
property, and a forfeiture thereof does not deprive the 
licensee of his property without due process of law. 

In Woolen and Thrernton on the Law of Intoxicating 
Liquors, volume 1, page d09, section 422, the law is stated 
as follows: 

“The rule is a general one that on the death of the 
licensee neither the license nor any rights there¬ 
under pass i<> his personal representatives, or to his 
heirs. * This is upon the ground that a license is 
|K‘culiarly personal to the person to whom it is 
granted—the privilege to sell liquors is a jiersonal 
one—because of his ascertained fitness to engage in 
the liquor traffic after a hearing had and a deter¬ 
mination of that fact by the licensing board. A li¬ 
cense is not in the nature of property. There are 
statutes, however, which permit the transfer with 
the consent of the licensing board. Such is the case 
in England where a licensee dies while the license 
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is still in force. There the justice may ‘grant to the 
heirs, executors or administrators of the person so 
(lying' a license to sell excisable liquors by retail to 
l>e drunk or consumed in such (licensed) house or 
the premises thereto belonging.'' 

It is to be observed that under conditions identical with 
those in the case at bar, where a licensee dies while the 
license is still in force, it is only bv virtue of a statute that 
the business can he conducted by the heirs or personal repre¬ 
sentatives. and there is no such statute in this District. 

The same text book, page 701, section 423, states that— 

“unless some statute authorizes it, a license cannot l>e 
transferred to a receiver of a court, and he cannot 
continue the business thereunder, r 

thus showing the personal character of the privilege con¬ 
ferred by the license. 

In Black on Intoxicating Liquors, paragraph 131, the 
same propositions of law are stated as follows: 

“The authorities hold that a license to sell intoxi¬ 
cating liquors being personal to the holder and not 
in the nature of proj>erty, does not pass to his per¬ 
sonal representatives at his death, nor authorize them 
to make sales. And since the license was not such 
a right as the decedent himself could have transferred 
to any person, and as the executor or administrator 
is not the person who was selected by the licensing 
authorities as a suitable person to receive the grant 
of the privilege, these decisions are clearly right.” 

U. 8. vs. Overton. 2 Cr. C. C., 42: Indictment for selling 
liquor as an ordinary keeper without license. The defend¬ 
ant justified under a written authority from Mrs; Smallwood, 
the widow and administratrix of Walter B. Smallwood, in¬ 
dorsed on the original license which had been granted to 
him in his lifetime. The court said that Mrs. Smallwood 
had no authority to sell under her husband’s license after 
his death. It is a personal trust. The recognizance given 
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bv the husband cannot be forfeited after his death bv anv 

1 V V 

misconduct of his widow. The jury found the defendant 

guilty, and the court rendered judgment for the fine of 600 

pounds of tobacco, under the act of the Assembly of Marv- 

%■ * 

land. 

“A liquor license is a }>ersonal privilege which ends 
with the life of the licensee; it is not assignable bv 
him. does not go to bis personal representatives, and 
is not an asset of his estate.” 

Id re Estate of Grimm, 181 Pa. St., 233. 

In the case above a licensed saloon-keeper by bis will 
gave all bis property to bis wife. The fixtures of the saloon 
and tlie stock of liquors were appraised at $50.00, and the 
widow became a purchaser of them from the executor at 
that i •rice. She leased the property in which the business 
had been conducted by her husband, and two weeks after 
bis death she petitioned the Court of Quarter Sessions to 
transfer the license to her. Her petition was granted by 
the court, and she conducted the business on her own ac¬ 
count for three months, when she sold the lease, good will, 
fixtures, and stock then on hand for $3,000. and on her 
petition the license was transferred to the purchaser. The 
estate proved to be insolvent, and upon objection by a 
creditor to her right to retain the money she had received 
from the sale of the property she agreed, after the transfer 
of the license to the purchaser, that the money should be held 
by the executor as a stakeholder until the right was deter¬ 
mined. Held, that the widow was entitled to the whole fund 
as against her husband’s creditors. At page 236 the eourt 
said: 

“ 1 he executor could not have carried on the busi¬ 
ness without a license had he been so disposed; and 
he could not. as executor, have obtained a license, 
as he would not then have l>een, as required by law 
‘the onlv person pecuniarily interested in the busi¬ 
ness.’ ” 
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Gilday vs. Warren, GO Conn., 237: In this case a statute 
authorized the attachment of a license and sale thereof on 
execution. The licensee sold his license to A, and subse¬ 
quent to this sale suit was instituted and judgment rendered 
against the licensee, and his license was attached by the 
sheriff on execution. The purchaser from the licensee in¬ 
stituted replevin against the sheriff to recover the license, 
claiming the same under the sale made to him prior to the 
judgment. The court said that the attempted sale was a 
nullity and sustained the right of the sheriff to hold the 
license by virtue of the execution and levy, stating (p. 239): 

“Since the law prohibits the sale of intoxicants 
without a license, it follows that the granting of a 
license confers a right which previous thereto did 
not exist. This right is personal. It cannot be 
transferred except by virtue of the express provisions 
of the statute. If it is done by virtue of such enact- 
ment, it must be done in strict compliance and ac¬ 
cordance therewith. The transfer must be with the 
consent of the county commissioners, and it must be r < 
a suitable person; and upon this the county commis¬ 
sioners decide in giving or withholding their con¬ 
sent.” 

That a license to sell liquor is a personal trust, can be 
exercised by no one but the licensee, cannot be assigned, and 
affords no protection to a person making sales who claims 
to do so by virtue of a transfer from the licensee, said 
transferee not having complied with the law relative to grant¬ 
ing licenses, is established by the following cases: 

State vs. Prettyman, 3 Harr. (Del.), 570. 

State vs. Comm’rs of Sumter Co., 22 Fla., 1. 

Godfrey vs. State, 5 Blackf. (Ind.)), 151. 

Stralin vs. Hamilton, 38 .Ind., 57. 

Heath vs. SUite, 105 Ind., 342. 

Lewis vs. U. S., 1 Marr. (Iowa), 199. 

Commonwealth vs. Branamon, 8 B. Mon. (Ky.), 374. 
Commonwealth vs. Bryan et al., 9 Dana (Ky.), 310. 
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Commonwealth vs. Hadley, 11 Met. (Mass.), 71. 
Alger vs. Weston, 14 Johns. (N. Y.), 231. 
State vs. Bayne. 100 Wis., 35. 

State vs. Lydick, 11 Neb., 3t><>. 




Semple v». Flynn, 10 Atlantic Rep., 177 (N. J., 1887): 
“A saloon-keeper s license is personal to the holder, and can¬ 
not be delegated, assigned nor committed to the care of any 


receiver by the court." 

The provisions of the local law with reference to saloon 
licenses make it plain that in this District such license is a 
privilege peculiar to and to l>e exercised only by the grantee. 
For example, section 4 of the act approved March 3, 1893 
(27 Stats.. 503), declares what shall be contained in the 
petition to be tiled by an applicant for license to sell intoxi¬ 
cating liquors. Among other things the applicant must 
state bis name and residence, and how long he has resided 
there; that he is a citizen of the United States and not less 


than twenty-one years of age, and has never since the pas¬ 
sage of said act been adjudged guilty of violating the laws 
governing the sale of intoxicating liquors or laws for the 
prevention of gambling in the District of Columbia. 1 he pe¬ 
tition must be verified by the affidavit of petitioner, and any 
false statement contained in said petition constitutes perjury. 
Petitioner must also state that he is not the owner of or 


tensor named in any such license then in force, and that 
he intends to carry on such business for himself and not as 
the agent of any other person, and that, if so licensed, he 
will carry on such business for himself and not as the 


agent for any other person, lie must also state that he in¬ 
tends to superintend in person the management of the busi¬ 
ness licensed, and that if so licensed he will so superintend 
in person the management of the business so licensed. 

From the above it is plain that the privilege conferred 
upon Anna B. Geiger to conduct the barroom involved in 
this proceeding was conferred upon her because of her 
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personal fitness and qualifications to conduct such business, 
as determined by the Excise Board, and to permit appellees 
to carry on that business, without compliance by them with 
the provisions of the law as above set forth, and without 
investigation or determination of their fitness to conduct 
said business by the board especially constituted to de¬ 
termine this matter, and without having complied with any 
of the provisions of the excise law with reference to the 
consent of property owners, etc., is in direct conflict with 
the spirit of that law and in violation of its mandatory 
requirements. 

The record in this case discloses that appellee William F. 
Geiger made application to the Excise Board for a transfer 
to him of the license in question, and that he failed to com¬ 
ply with the law with reference to obtaining the consent of 
property owners, for which reason his application was re¬ 
jected. To permit him to conduct the business when it is 
plain that he cannot qualify for a license, and that the 
property owners in question are unwilling to have him con¬ 
duct the barroom, and have refused their consent thereto, 
which consent is necessary under the provisions of said 
act of Congress, is for the court to permit an evasion of the 
law and to countenance an unlicensed barroom. 

It is respectfully submitted that the order of May 9, 1912, 
should have been vacated, and that the justice holding 
probate court should not have given color of authority to the 
conduct of this barroom without license, and it is to be 
noted that said order of court directs the continuance of the 
business of the decedent “until the further order of the 
court, which may not be made at all or, if made, not until 
after the expiration of the license granted to decedent. 

Respectfully submitted, 

EDWARD H. THOMAS, 

Corporation Counsel; 

P. H. MARSHALL, 

Assistant Corporation Counsel, 

For Appellants. 
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IN THE 
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October Term, 1912. 


No. 2456. Special Calendar 10. 


William P. Richards, et al., Constituting the Excise 
Board of the District of Columbia, Appellants, 


v. 

William F. Geiger and Eugene Boiseau, Executors, 

Appellees. 


Now come the appellees and move the Court to dismiss 
the appeal herein because, 

The order appealed from is not a final order. 

Leon Tobriner, 
Attorney for Appellees. 

To Messrs. Edward H. Thomas and P. H. Marshall, 
Attorneys for Appellants. 

Take notice that on Monday, the 7th day of October, 
1912, at the opening of the Court or as soon thereafter as 
counsel can be heard I will submit the foregoing motion 
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to the Court, together with the brief herewith in support 
thereof. 

Leon Tobriner, 
Attorney for Appellees. 


Argument in Support of Motion to Dismiss. 

The order which it is sought to vacate was passed herein 
May 9, 1912. 

On July 12, 1912, two months thereafter, the appellants 
constituting the Excise Board of the District of Columbia, 
which had no legal interest in the order passed and none 
of whose legal rights were in any manner affected, without 
notice to the appellees, filed their petition praying an order 
“vacating the said order of May 9, 1912,” and obtained a 
rule to show cause “why the Court should not vacate its 
order passed herein May 9, 1912, as prayed in said peti¬ 
tion” (R., 7). 

Upon answer of the respondents the Court discharged 
the rule and refused to grant the prayers of the petition. 

It is submitted that the refusal of the Court to vacate 
its former order was not such an order as is appealable. 
It was an order involving the exercise of discretionary 
power and the refusal to exercise this power cannot be 
made the basis of an appeal, especially for the purpose of 
raising the important questions presented by appellants’ 
brief, and which, at the most, can only arise collaterally 
in this cause; for, if the contention of the appellants is 
correct the duties of the Excise Board are limited by the 
act creating it— 

“to take up and consider all applications for licenses 
to sell intoxicating liquors and take action on such 
applications, and only on the granting by said Board 
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of a license to an applicant to sell intoxicating liquor 
shall the Assessor issue a license to such applicant.” 

Sec. 2, Act of March 3, 1893, 27 Stat., 563. 

By Sec. 15, of the same Act, as amended by Act of May 
11, 1894, 28 Stat., 76, it is provided: 

“That prosecutions for violations of the provisions 
of this Act shall be on information filed in the Police 
Court by the attorney of the District of Columbia, or 
any of his assistants duly authorized to act for him, 
and said attorney or his assistants shall file such infor¬ 
mation upon the presentation to him or his assistants 
of sworn information, satisfactory to either of them, 
that the law has been violated.” 

The duties of the Excise Board are limited to approving 
or refusing applications for liquor licenses. Upon the ap¬ 
proval of an application the Assessor of the District of 
Columbia issues a license to the applicant. 

Violations of the provisions of the Act are prosecuted 
by the District of Columbia. If any privilege or right was 
violated it was that of the District of Columbia as a 
municipality, not of the Excise Board, which, by the Act 
creating it, is simply a licensing board and not a prosecutor 
for violations of the excise act. If such petition as is 
attempted to be filed in this cause would properly lie, it 
should be filed by the District of Columbia. The petition 
filed by the Excise Board was an attempt 'to rehear the 
cause, the appeal is not from the order passed May 9, 1912, 
but from the order refusing to vacate such order. Orders 
of this character have always been held non-appealable. 

In Babbington v. Brewery Co., 13 App. D. C., 532, upon 
a motion to dismiss a similar appeal, this Court said: 
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“But, all other considerations aside, the appeal has 
not been properly brought into this court. The ap¬ 
peal, as we have seen, was specifically taken from the 
order of the court of the 18th of March, 1898, over¬ 
ruling the motion to rescind or vacate the final order 
of distribution of the 15th of March, 1898. This 
order of the 15th of March was the effective and final 
decree, and the order overruling the motion to rescind 
it is strictly analogous to the refusal to grant a new 
trial in an action at law, or to the refusal to grant a 
rehearing in a case in equity; in neither of which cases 
will an appeal lie. (It was certainly competent to the 
court to rescind the order at any time during the term 
in which it was made, but it does not appear that there 
was anything before the court to call into exercise its 
discretionary power to revoke or to rescind the order. 
The appeal could have been taken, and should have 
been taken, if desired, from the order of the 15th of 
March. The cases referred to by the counsel for the 
appellants show that the appeal must be taken from a 
final order or decree, and not from an order over¬ 
ruling a motion to vacate the decree. Brockett v. 
Brockett, 2 How., 238, 240; Memphis v. Brown, 94 
U. S., 715.” 

In D. C. v. Cemetery Co., 5 App. D. C., 497, this Court, 
page 510, said: 

“First among these latter is the question whether 
the appeal of the District of Columbia from the order 
of the court below of December 22, 1894, whereby that 
court refused to vacate its previous order of confirma¬ 
tion of the report of the commissioners for the ap¬ 
praisement of the land sought to be taken, can be sus¬ 
tained. We do not think that it can. The motion 
made to vacate the order was in the nature of a mo¬ 
tion for a new trial (Railroad Co. v. Nesbit, 10 How., 
395; Garrison v. New York, 21 Wall., 196); and it is 
well-settled law that from an order refusing or grant¬ 
ing such a motion no appeal will lie. The motion is 
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one addressed to the discretion of the court; and from 
the exercise of that discretion, in the absence of stat¬ 
ute, there is no right of appeal to a purely appellate 
tribunal” 

In Tubman v. R. R. Co., 20 App. D. C., this Court, at 
page 543, says: 

“The refusal of a court to strike out and vacate an 
order of dismissal is not the subject of an appeal any 
more than the refusal to grant a new trial is the sub¬ 
ject of an appeal.” 

In Conroy v. Bank, 203 U. S., 141, 145, the Court holds 
that— 

“no appeal lies from orders denying petitions for re¬ 
hearing which are addressed to the discretion of the 
court and designed to afford it an opportunity to cor¬ 
rect its own errors,” citing Wylie v. Coxe, 14 How., 1, 
in which the question is fully discussed. 

In Roemer v. Bernheim, 132 U. S., 103, the Court, at 
page 106, says: 

“The granting or refusal absolute or conditional of 
a rehearing in equity as of a new trial at law rests in 
the discretion of the court, in which the case has been 
heard or tried and is not a subject of appeal.” 


Respectfully submitted, 


Leon Tobriner, 

For Appellees. 
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Brief on the Merits. 

Should the Court overrule the motion to dismiss, the fol¬ 
lowing is submitted on the merits of the case. 

In addition to the allegations of the petition filed by the 
executors May 9, 1912, as attempted to be set forth in the 
appellants’ statement of the case, the executors also alleged 
in such petition, in paragraph 3, that 


“the said business by reason of the franchise attached 
thereto as well as the good will thereof is a large and 
valuable asset of the said estate and was always a 
profitable venture” (R. 3), 

and that owing to the pending legislation in the Congress 
of the United States seriously affecting the liquor traffic in 
the District of Columbia making 


“it uncertain what license tax and other restrictions 
and qualifications may be imposed upon the retail 
liquor dealers in said District, it is utterly impossible 
at this time to sell and dispose of such business to any 
purchaser whatsoever or at any price whatsoever, and 
that to make a sale of the said business at a fair price 
i’t is necessary to maintain and keep the same as a 
going concern” (R., 3). 

In their answer to the petition of the Excise Board the 
executors reiterated the allegation of their petition and 
say, that on or about April 1, 1912, with the consent of all 
parties interested in said estate they entered into an ar¬ 
rangement for the sale of the business to William F. Geiger 
who was unable to obtain the consent of a majority of the 
property owners as required by law to said transfer and 
consequently could not obtain the consent of the Excise 
Board thereto and that thereupon 
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“so that such estate and business should be conserved 
and its value not lost to said estate, these respondents 
filed their petition in this Honorable Court praying for 
authority to continue said business until they should 
be able to sell and dispose of the same to some other 
purchaser who might be able to obtain the requisite 
consents” (R., 9). 

Appellees also claimed the benefit of a demurrer to ap¬ 
pellant’s petition (R., 9). 


r. 

We repeat here briefly what we have already said in 
respect to the right of the Excise Board as such to institute 
these proceedings. 

No right of the Excise Board has been interfered with 
by the order. 

The Excise Board is simply a licensing body; it is not 
authorized nor is it its duty to prosecute violations of the 
excise law; that duty devolves upon the District of Colum¬ 
bia and its officers who are by the act authorized to insti¬ 
tute such prosecutions. 

The Excise Board had no legal interest in the question 
whether the Probate Court should authorize a continuance 
of the business of the testatrix; for a violation of the ex¬ 
cise laws there is complete remedy, and such being the case, 
in any prosecution under those laws, it would become en¬ 
tirely immaterial that the court had authorized a continua¬ 
tion of the business if such continuation was in violation 
of the criminal law. 

II. 

It was within the power of the probate court to direct 
a continuation of the business of the testatrix. 

That court had authority to administer and supervise 
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the settlement of the estate of the testatrix. Here was a 
business of many years standing dependent in its value 
largely upon the good will and patronage attached thereto. 
If the business is closed such patronage is immediately 
lost and the value of the business and good will reduced 
to nothing. 

An authority to the executors to continue was necessary 
if the interest of the estate of the testatrix was to be pro¬ 
tected and a large and valuable asset belonging thereto was 
to be conserved. 

Such an authority was necessary for the protection of the 
executors in their final accounting with the legatees and 
beneficiaries under the will, and their petition to that end 
was a proper proceeding. 

Howard v. Howard, 38 App. D. C., 576. 

III. 

But the appellants have completely misconstrued the 
order of May 9. 

It is not to be assumed that the court below authorized 
the executors to conduct a business in violation of the law, 
or to commit any act which would be a violation of law, 
but a contrary interpretation should be given to the order. 

The authority to continue the business can only be inter¬ 
preted to authorize a continuation in accordance until law — 
not in an unlawful manner—and if the executors are un¬ 
lawfully conducting the business they are subject to prose¬ 
cution by the District of Columbia (which prosecution, it 
is respectfully suggested, has been instituted since the ap¬ 
peal taken in this cause and is now pending in the Police 
Court of the District of Columbia), and in such a pro¬ 
ceeding directly involving the validity of any authority 
which may be claimed by the executors, all the important 
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questions attempted to be here raised by appellants can 
be properly adjudicated. 

It is because of this palpable misconstruction of the effect 
of the order that counsel for appellees has not considered 
it necessary to discuss the propositions of law contained in 
appellants’ brief, a decision of which is not necessary or 
material to the case. 

Appellants have attempted to anticipate the effect of the 
order passed by the Probate Court and to obtain an inter¬ 
pretation thereof in this proceeding for the purpose of a 
criminal prosecution. This they should not be permitted 
to do. 

The order passed by the Probate Court was a proper one. 
It was the same character of an order as had theretofore 
been passed by the Probate Court in some ten similar 
cases, to none of which the Excise Board had made objec¬ 
tion or any attempted interference, and should be affirmed. 

Respectfully submitted, 

Leon Tobriner, 

For Appellees. 
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OCTOBER TERM, 1912. 


No. 2456. 


No. 10, SPECIAL CALENDAR. 


WILLIAM P. RICHARDS ET AL., Constituting the 
Excise Board of the District of Columbia, Ap¬ 
pellants, 

vs. 

WILLIAM F. GEIGER and EUGENE BOISEAU, 

Executors, Appellees. 


APPELLANTS’ BRIEF ON MOTION TO DISMISS. 


Appellees, on motion to dismiss, made two points, viz: 

1. That the appellants had no such interest as made them 
proper parties in the court below. 


2. That the order appealed from is not a final order. 
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Upon the first point the attention of the court is directed 
to the fact that appellants’ intervening petition was filed by 
leave of court (R., 9), and that no objection was made in 
the court below upon the ground that appellants had no 
such interest in the subject-matter as justified their inter¬ 
vention. 

This objection cannot be raised for the first time in the 
appellate court. 

In French vs. Gapen, 105 U. S., 509, the court, at page 
525, said: 

‘‘To their intervention no exception was taken by 
any of the parties. They are, therefore, to all in¬ 
tents and purposes, now to be treated as though they 
had been originally made defendants and set up 
their demands.” 

In Myers vs. Fenn, 5 Wall., 205, the court approved of 
the practice of permitting judgment creditors to intervene 
and make themselves parties to a creditor’s bill, and an¬ 
nounced the principle that the proceeding should not be 
reversed because the parties so coming in had not obtained 
an order of the court, the want of such order not being ob¬ 
jected to, and the proceeding having gone on to its con¬ 
clusion as if it had been obtained. 

“Objections to the plaintiff’s interest and capacity 
to sue are waived by pleading to the merits without 
raising the question.” 

15 PL and Pr., 476. 

In the court below appellees did not raise the question of 
the right of the Excise Board to intervene. They did say 
in their return to the rule to show cause (R., 9) that the 
Excise Board of the District of Columbia 


“Have not in and by their said petition made or 
stated such a case as entitles them to the relief 
sought in such petition, or to any relief whatsoever,” 


and prayed the same benefit of this objection as if taken by 
demurrer. 

This does not raise any question of the right of the Ex¬ 
cise Board to intervene, but merely the sufficiency of the 
facts set out in their petition to make a case for relief. 

They claim the benefit of this objection as if interposed 
by demurrer, and the capacity of the plaintiff to sue cannot 
l>e tested on demurrer on the ground that the complaint 
does not set out sufficient facts to constitute a cause of action. 
Mora vs. Le Roy, 58 Cal., 8; Swamp, etc*., Land District 110 
vs. Feck, 60 Cal., 405; PI. Pr., vol. 15, 475, note 1. 

It is submitted that the Excise Board did have such an 
interest as justified it in intervening in the court below. 

This board has exclusive authority in the matter of bar¬ 
room licenses. It appears from the record (page 5), and is 
admitted by the answer of appellees to the rule to show 
cause (R., ”-9), that appellee William F. Geiger had ap¬ 
plied to the Excise Board for a license for the bar-room, 
now being conducted by him and his co-executor, and that 
this application had been rejected upon proper grounds, 
and that thereafter appellees obtained an order from the 
justice holding probate court authorizing and directing 
them to carry on the business, license for which had been 
refused by appellants. Surely, in a matter affecting the 
sole purpose for which this board was created and upon 
which it had acted in accordance with law, it has an interest 
sufficient to warrant it in applying to the court for a vaca¬ 
tion of the order in question. 

The Excise Board represents the public in the matter of 
bar-room licenses, and in a matter of public concern an 
individual citizen may apply to a court for relief. This 
principle was established in the case of Hemmer vs. Bron¬ 
son, 117 N. W., 257, where a petition for writ of certiorari 
brought by a private citizen was sustained, the court saying 
that while the proceeding was brought in the name of an 
individual citizen he acted in a representative character 
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only, and that the decree rendered was primarily one for 
the protection of the public interests. 

Tn Semones vs. Needles, 114 N. W., 904, the court held 
that an action might be brought by a private citizen for 
the redress of a public wrong consisting of the padding of 
the census enumeration for the purpose of making it appear 
that the city had a population large enough to enable a 
saloon-keeper to get a license. 

The same principle was determined in State vs. Mason, 
<S8 Pacific, 126. 

The doct rine of the above authorities is that a citizen 
may sue in a matter of general public concern, and that 
in so doing he acts in a representative capacity. This being 
the law, it cannot be doubted that the Excise Board, which 
represents the public in the matter of saloon licenses, had 
the right to intervene in the case at bar. 

And a mere stranger to the record may call the attention 
of the court to an improper order and ask its vacation. 
Barker vs. Todd, 15 Fed., 265. 

The right of a board created bv statute to sue in matters 
concerning its statutory duties is well settled. Grand vs. 
Fancher. 5 Cowan, 309, and cases cited. 

The Excise Board is a body distinct from the District of 
Columbia as represented by its Commissioners, and should 
not be forced to depend upon the Commissioners, through 
the corporation counsel, over whom the Excise Board has 
no control, to protect its jurisdiction. 

It is further submitted that it was correct practice to move 
to vacate the order in question out of a proper respect for 
the court which passed the same and because the order gives 
a colorable right to conduct a bar-room, and, until vacated, 
any interference with the conduct of said business might 
be construed to be in contempt of court. 

Upon the second proposition, that the order appealed from 
is not final, it is submitted that the order discharging the 
rule to show cause and refusing the prayers of appellants’ 
petition is a final disposition of the matter so far as they are 
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concerned, and that if that order cannot be reviewed on 
appeal they are without remedy. 

The authorities cited by counsel for appellees are not in 
point upon this proposition, as they are all cases in which 
the appellants were parties to the cause at the time of the 
making of the final decree, and instead of appealing there¬ 
from they elected to appeal from a motion for rehearing, 
or to vacate the final decree, or order of like character. 

Such was Babbington vs. Brewery Co., 13 App. D. C., 
532, and D. C. vs. Cemetery Company, 5 App. D. C., 497, 
and in these cases and the others cited by counsel for ap¬ 
pellees the appeal might have been taken from the final 
decree. But in the case at bar appellants were not parties 
to the cause until the court permitted them to intervene, and 
this was two months subsequent to the passage of the order 
directing the continuance of the bar-room business and be¬ 
yond the time limited for an appeal from that order. 

Tt is conceded that no appeal lies from an order denying 

a rehearing, or a new trial, or the like, but in this case the 

order is final in that it leaves appellants without remedy 

save by review in this court. 

*/ 

The order of Mav 9, 1912. was not a discretionarv order 

• / * %> 

because the probate court had no authority to make it, and 
this point distinguishes the case at bar from all cases cited 
by counsel for appellees. 

In 1 Foster Fed. Pr.. 871. the principle is stated that a 
final order on an intervening petition may be reviewed on 
appeal, apart from the appeal on the final decree in the 
whole case, when the appeal from the order on the interven¬ 
ing petition is distinct from the appeal on the final decree. 

Tn Rv. Co. vs. Postal Telegraph Co., 179 U/S., 841, the 
court (page 845) used this language: 

“The order appealed from is very different from 
that in the similar case of Cleek vs. Rv. Co., decided 
at the present term; in the latter the court denied 
the motion for an order appointing commissioners 
and dismissed the proceeding, thus putting an end 
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to the right of the plaintiff finally, and therefore an 
appeal lay in that case.” 

In this case the order of the probate court discharging 
the rule and refusing the prayers of the petition puts an 
end to the rights of appellant, and an appeal lies therefrom 
for die same reasons as assigned by the Supreme Court in 
the case last cited. 

The court will notice that appellees’ brief upon the merits 
contains no authorities, and it is respectfully submitted that 
the importance of the questions involved in this appeal is 
too great to permit of the same being disposed of upon a 
mere technicality which has no foundation in the principles 
of substantive law or practice. 

Respectfully submitted. 

EDWARD II. THOMAS, 

Corporation Counsel, D. C., 

I\ II. MARSHALL, 

A distant Corporation Counsel, D. C., 

For Appellants. 
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